
Equal Opportunities and Diversity are important
factors of the employer/employee relationship
in the UK. In this issue we explore some
important considerations for businesses starting
up in the UK in order that they do not fall foul
of discrimination legislation.

In previous articles we have provided advice on
the provision of Contracts of Employment,
Dismissal and Disciplinary & Grievance procedures.
These are documents you must have in place
under UK Employment Legislation.

This article will look at the importance of having
an Equal Opportunities and Diversity Policy and
the implications for you as the employer. This will
be the first of three articles on this very important
topic as our aim is to provide you with sufficient
information to raise your awareness and to get
you on the right road to introducing your own
policy and training your employees.

Employers Risk
The risk for employers can be significant. There is
no upper limit on the amount that an
employment tribunal can award for a successful
claim of discrimination and the size of your
organisation will not be a deciding factor on how
much the employee is awarded.

Several high profile cases have hit the media
because of the huge awards (in the region of
£1m) that have been made, however the reality is
that the average awards are more in the region of

£15K to £20K.

The media attention has helped to raise the
awareness to our employees. The UK has seen a
growing trend of employees who are more
prepared to take their claim to an employment
tribunal than to walk away from the matter. This
trend is only likely to increase due to the relative
ease of getting a claim into the system.

Around 25% of all claims made are against
employers with less than 10 employers, and
around half of all claims made against employers
with less than 50 employees. Not only are these
figures staggering, but they also demonstrate that
the smaller employer is very vulnerable.

Recent research by the CBI also highlighted that
the smaller employer is more likely to settle out of
court; even where they feel the claim made
against them is unjustified. This is due to the high
cost of defending a claim made against you,
which is sometimes not commercially viable.

So, we have a growing culture within the UK
where more claims are likely to be made, half of
all those claims made are against the smaller
employer and more smaller employers settle, even
where the claim may not be justified.

This is not a good picture if you are just starting
your business in the UK. It is therefore important
to put in place policies that will help you to reduce
and minimise your risk - a key policy is your Equal
Opportunities and Diversity.
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What Employment Legislation
relating to Equal Opportunities is
there?
It is unlawful to discriminate on any of the
following grounds:
>Gender (including sex, marriage, gender re-

assignment)
> Race (including ethnic origin, colour, nationality

and national origin)
> Disability
> Sexual orientation
> Religion or belief
> Age

In addition, the following are also covered by
legislation:
> Equal Pay
> Ex-Offenders - Rehabilitation of Offenders Act

1974
> Trade Union members
> Part time and Fixed Term

What do you mean by
discriminate?
There are four ways it is possible to discriminate
under UK Employment legislation - Direct,
Indirect, Harassment or Victimisation.

The definition of ‘Direct’ discrimination is:

“If a person is treated less favourably than the
way in which a person not having that particular
characteristic is treated. Complainants alleging
direct discrimination usually have to compare
themselves with either an actual or hypothetical
comparator to show less favourable treatment”.
For example, a woman is not considered for
promotion because she is a woman.

The definition of ‘’Indirect’ discrimination is:

“Where ‘A’ applies to ‘B’ a provision, criterion or
practice which is applied equally to persons not of
the same race, gender, religion, sexual orientation
or age (disability is not included), but the effect of
the application is detriment of ‘B’ because a
considerably smaller proportion of persons sharing
‘B’s characteristic are able to comply”. For
example, the job advertisement states that 15
years administration experience is needed for a
secretarial position, which would mean that

anyone younger than around 30 would not be
able to apply. This could be held to be age
discrimination unless it could be objectively
justified as to why 15 years administration
experience was needed. In this example, frankly, it
would be very difficult to justify since there is
nothing particularly technical about
administration.

The definition of ‘Harassment’ is:

“Harassment occurs when, for a reason which
relates to a person’s race, sex, disability, religion,
sexual orientation or age, another person engages
in unwanted conduct which may violate the
person’s dignity or creates an intimidating,
hostile, degrading, humiliating or offensive
environment for that person.”

(Harassment and bullying are often linked
together because the above covers the affects of
bullying - but bullying can be a seperate matter
under UK law).

The key to remember is that it is the person on
the receiving end of the treatment who will
determine whether they feel that their dignity was
violated, or they were degraded, humiliated or
intimidated by another’s behaviour. The
intentions of the person making the comments, or
undertaking a particular action are irrelevant.

The definition of ‘Victimisation’ is:

Victimisation has a very specific meaning in
discrimination law. It does not just mean singling
someone out. Victimisation makes it unlawful for
one person to treat another less favourably than
they would treat other people because that
person has:
> Brought proceedings under the relevant piece of

discrimination legislation
> Given evidence or information in connection

with, the proceedings under the relevant piece
of discrimination legislation

> Otherwise done anything under the relevant
piece of discrimination legislation

> Alleged (in good faith) that someone has
contravened the relevant piece of discrimination
legislation

> Because the person believes that the victim has
done or intends to do any of these things.



What do you mean about
bullying?
The affect of bullying can be that the person feels
that their dignity was violated, they feel degraded,
humiliated or intimidated by the behaviour and if
the treatment was because of gender, race,
disability, sexual orientation, religion, or age for
example, then it is likely to be held that this was
'discrimination'.

However, bullying may not be because of any of
discriminatory factor - it could just be that the
person feels they are being bullied.  If the person
feels that they can no longer continue in your
employment because of the bullying they may
resign and claim a breach of contract.  The
individual may also bring a claim under Health &
Safety legislation because of the mental affect
that the bullying has had on them.

There are also civil laws relating to bullying which
are open to employees.

What can we do about it?
You are vicariously liable for the actions of your
employees.  Therefore it is essential that you not
only have good policies, but that your employees
know what they are and are managed within
them.

In addition, if you can demonstrate that you
regularly monitor your equal opportunities and

diversity, that your communication with
employees is effective and that your employees
have been trained, you may be able to put
forward a successful defence in the event of a
claim being made against you.

You need to demonstrate that you have done
everything that could reasonably be expected of
you to ensure that all employees are aware of,
and working within, what is considered acceptable
behaviour.

The converse is also true - if a component is
missing from the above, then the employee is
more likely to be successful in bringing a claim.

There are also many positives to be gained from
applying an Equal opportunities and Diversity
Policy.  Your employees are more likely to be
happier because they are being treated fairly
based on their ability to do the job and happier
employees are more productive.

Tenon HR provides practical guidance on how to
avoid both the pitfalls and placing yourself at risk.
If you would like Tenon HR to develop your
Dismissal, Disciplinary & Grievance procedures for
you, need help with a particular issue or would like
to know more about our services contact Nita
Benson, HR Consultant for a free, impartial
discussion on 0115 9184442 or email
hr.midlands.bs@tenongroup.com
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